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Step 1: 
Relevance  
FRE 401, 
402

Step 2: 
Authenticate 
FRE 901(a),  
Foundation?

Step 3: 
Hearsay & 
exceptions            
FRE 801(d), 
803, 804, 
807

Step 4: 
Privilege & 
prejudice 
FRE 104, 
403
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 The process of authentication is often 
referred to as “laying a foundation.”

 The phrase “lack of foundation” simply means 
that you have failed to ask a necessary 
predicate question(s) of the witness.

 You need preliminary questions to 
demonstrate the witness’ knowledge of or 
familiarity with the facts, documents or data.
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 Witness-Knowledge?

 “Documents”- Is it what it purports to be?

 Real Evidence-Identity?

 Demonstrative Evidence-Clarification or 
Explanation? Note “Illustrative Evidence” Rule 
12/1/24.

 Expert Evidence- Helpful to jury, 
scientific/technical? Witness must be qualified, 
reasonable and reliable. See Rule 702.
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 Witness-Knowledge.
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Explanation.
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reasonable and reliable. See Rule 702.
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 ESI is defined as any "information that is stored in a 
medium from which it can be retrieved and 
examined."  2006 Advisory Committee Note to Rule 
34(a).
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 “It should be observed that compliance with 
requirements of authentication or 
identification by no means assures admission 
of an item into evidence, as other bars, 
hearsay for example, may remain.”  Advisory 
Committee Note to Evidence Rule 901.

 Authentication is just one of the “steps” to 
admission of evidence.
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Bar for authentication is not particularly high
• U.S. v. Tank, 200 F.3d 627 (9th Cir. 2000): prima facie 

showing of authenticity is “evidence sufficient to allow a 
reasonable juror to find” in favor of authenticity or 
identification.

• U.S. v. Gagliardi, 506 F.3d 140 (2d Cir. 2007); Lexington 
Ins. Co. v. W. Pa. Hosp., 423 F.3d 318 (3d Cir. 2005)

• Weight vs. Admissibility
• U.S. v. Ortiz, 776 F.3d 1042 (9th Cir. 2015): courts may 

admit “evidence that meets the minimum requirements for 
authentication” under the FRE and let opposing counsel 
“argue that the jury should give the evidence minimal 
weight.”
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 Is it What the Proponent Says it is?

 Key Rules:

• FRE 901, the general rule including, “Evidence About a 
Process or System” (901(b)(9): “Evidence describing a 
process or system and showing that it produces an 
accurate result.”

• FRE 902: Self- Authenticating Evidence, where no extrinsic 
evidence of authenticity is required. 

9



 (11) Certified Domestic Records of a Regularly Conducted 
Activity;

 (12) Certified Foreign Records of a Regularly Conducted 
Activity;

 (13) Certified Records Generated by an Electronic Process or 
System;

 (14) Certified Data Copied from an Electronic Device, Storgae 
Medium or File.

10



 Don’t forget your FRE 902(11) certificate – 
and notice re Certified Domestic Records of 
a Regularly Conducted Activity (i.e. 
“Business Records”)!

 See also, 902(12) (Certified Foreign 
Records), 902(13) (Certified Electronic 
Process or system Records, and 902 (14) 
(Certified Data Copied from an Electronic 
Device, Storage Medium or File).
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 Reasonable Written Notice of Intent to Offer, 
and

 Make the Records and Certificate Available for 
Inspection.
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 “Business Records” or “Records of a Regularly 
Conducted Activity” as an exception to the 
rule against hearsay.

 May be self authenticated under Rule 902 
(11) or (12).
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- The jury’s focus or concern is what the evidence says – not its 
foundation.
o Try to spare them legalese/dog and pony show
o Expedite the delivery using available tools 
o Consider stipulations
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- Lay the foundation for your foundation.
o Lodge pertinent documents pre-trial, e.g.:
o FRE 902(11) notice
o FRE 902(11)/(13) COAs
o FRE 1006 summaries

o At a minimum provide copies at the start of trial
o Raise foundational issues pre-trial 
o Motions in limine
o FRE 104 Hearing

 “a court must decide any preliminary question about 
whether a witness is qualified, a privilege exists, or 
evidence is admissible.”

o Trial brief 
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- How you collect evidence determines how you authenticate 
it, e.g.
o Facebook records can be collected from:
o Facebook
o Client/defendant
o Online
o Cooperating witness
o Discovery

o FRE 902(11)/(13) will not apply to all sources
o Evidence received in discovery still needs authentication
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